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ATTACHMENT4.34-A 

SUMMARY OF HAWAII STATE LAW REGARDING 
A N  individuals RIGHT TO MAKE MEDICAL TREATMENT DECISIONS 

(Hawaii Rev i sed  S ta tu t e s ,  Sec t ion  327D)
(As amended by A c t  321, effective J u l y  1, 1992)  

November 1 ,  1991 

1. Hawaii has adopted a strong p u b l i c  policy in favor of the 

person'sr ight  to accept or refusetreatment.  Hawaii law p rov ides  

t h a t  " a l l  competentpersonshave the f u n d a m e n t a l  r i g h t  t o  c o n t r o l  

t h e  d e c i s i o n sr e l a t i n gt ot h e i r  own medical care, i n c l u d i n gt h e  

d e c i s i o n  t o  have medical  or  surgical  means o r  procedures  ca lcu la ted  

to  p ro long  the i r  l i ves  p rov ided ,  con t inued ,  w i thhe ld  o r  w i thd rawn .  

The a r t i f i c i a lp ro longa t ionof  l i fe  fo r  personswith a t e r m i n a l  

c o n d i t i o no r  a permanent l o s s  of the a b i l i t yt o  communicate 

dec i s ions ,  may . secureconcerning medical t r ea tmen t  only a 

. .  .. precar iousand burdensome ex i s t ence ,  . .  whilie nothingproviding 
. . 

medica l ly  necessary  or  benef ic ia l  t o  . t h e  person. 

2 .  A competentadult may make .their own health care 

decisions. Hawaii law permits a competentadul t(age 18 o r  ove r )  

t o  make a w r i t t e n  d e c l a r a t i o n  i n  a d v a n c e  ( o f t e n  c a l l e d  a l i v i n g  
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will or advance directive), instructing his or her physician to 

provide, withhold or withdraw life-sustaining procedures under 

certain conditions, such as a terminal condition or where the 

patient has a permanent loss of ability to communicate with others 

due to irreversible brain injury or coma. In other words, the 

person has a right to choose: the person can request all available 

treatment in order to stay alive as longas possible, or theperson 

can refuse some or all treatment -- even if the treatment might 

keep the person alive or prolong their life. 

3 .  How is theadvanced irec t ive / l i v ing  w i l l  executed? The 

person's writteninstructions must be signed by them or by someone 

else in the person's presence and attheir instruction. It must be 

witnessed by two witnesses not related to the person and not 

currently involvedwith the person's medical care. The signature's 

of the person andthe twowitnesses must be notarized (all at the 

same time). - .  

. I 

4 .  The person ' s  ins truc t ions  do not  have , . t o  be i n  w r i t i n g  but 

it is  stronqly preferred Although w r i t t e n  advance directives are 

preferable, they are not required. Hawaii law also recognizes a 

verbal statement or statements if they are consistent, made by the 

patient to either a physician or to the patient's friend or 

relative. Such statement(s) ''may be considered by the physician 
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in deciding whether the patient would want the physician to 


withdraw or to withhold life-sustaining procedures.'' However,
as 


a general proposition, there is less doubt and potential confusion 


with written directives. It is sound policy
to encourage written 


advance directives instead
of verbal ones if the person has any 


interest in making their health care wishes known in advance. 


5. The persons medical record. The living will or advance 


directive isto be madea part ofthe person's medical record, and 


all inpatient health care facilities must develop a system to 


visibly identify when a patient's chart contains an advance 


directive. A copy of the person's living will or advance directive 


should normally be sufficient (at for filing purposes). The 


Hawaii law does not require that an original be in each of the 


patient's various medical files. 


6. What the physician has to do. An attending physician is 
.~ 

aware and in possessionof the patient's advance directive shall 


immediately take steps to certify the patient is now in the 


condition described in the person's living will. Thereafter, the 


attending physician must a) follow
as closely as possible the terms 


of the patient's directive, or if the physician is not willing 


to comply with the patient's advance directive, the physician must 


arrange for transfer of the patient
to another physician's care 
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without unreasonable delay. 


7. Revocation. Hawaii law makes it easy for the patient to 


or
revoke his her advance directive, the patient may revoke it 


it
at any time afterwasexecuted, by various methods (both written 


and verbal), including: 


* the declarant's causingit to be torn, defaced, 
or otherwise destroyed, or 

* by executing a written revocation, or 

* by the declarant's unambiguous verbal statement,
in front of twoadult witnesses, of the 

declarant's intentto revoke, or 


* 	by the declarant's unambiguous verbal expression 
to an attending physician. 

8 .  Euthanasia. Nothing in the Hawaii law is intended to 

condone, authorize, or approve mercy killings or euthanasia. 


9. Effect w o n  life insurance/suicide. Compliance with the 

terms of a person's advance directive does not constitute suicide 


nor modify the terms of an existing policy of
life insurance. 


10. If there is no valid advance directive. Hawaii law also 


has a catch-all provision. In the absence of a valid advance 


directive, ordinary standards of current medical practice will be 


followed.It 

11. Other states. Hawaii law recognizes living wills executed 
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in other states if the out-of-state document substantially complies 


with Hawaii law. 


1 2 .  Durable Power-of-Attorney for  Health Care. This is a 

document wherethe person appoints someone else (usually called
a 

proxy, attorney-in-fact, or substitute, decision-maker) to make 


some, many, or all medical treatment decisions for them, often 


to
including the right make decisionsto withhold or withdraw life


sustainingmedicaltreatment.Hawaii law doesnotexpressly 


authorize such a document, nor does Hawaii law expressly prohibit 


such a document: therefore, the law is not yet clear in Hawaii 


whethersuchadocumentislegallyenforceable.(Note : 


accordingly, until Hawaii law is more clear on this issue, the 


individual health care provider will set their own policies on 


whether or not to honor a Durable Power-of-Attorney for Health 


Care, including those executed in other states or countries. 

. .Consumers may wish'
to check with their own health care provider. ._ 

. . 

regarding their policy on this issue.) 


1 3 .  Living Wills Executed Before July 1, 1993. If the 

an
person's living will is "oldtt one (signed before the new Hawaii 

law went into effect on July1, 1991), the old living will may 
seriously restricttheperson'swishes and rights.(Note: 

therefore, it is good policy for any person with anold living 
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will to carefully review it. Then the person can take advantage of 

the newlaw -- if theywant to -- by executinga new living will.) 

14. Without reliable evidence of the patient's intentions or 


wishes, such as where there is no living will, no verbal 


statements, the patient is
a minor, and where the patient is a now


incompetent person whose wishes werenot made known while they were 


competent, a guardianship proceeding in court may be necessary. 


15. This is merely a summary of the new Hawaii law. It does 


not address all possibilities or describe all of the law. For 


individual situations, your health care provider or other expert 


should be consulted. 
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